~Rood Systems Appli cation to Construct
Atot Mx Asphd t Plant on Ferry Street inthe Gty of St. Louis

| BACKGROUND

(hAugust 15, 2001, the Gty of t. Lovis Division of Ar Pollution Control (the Divisi on) receivedapermt appli cation for ahak rix csphd t
pl ant to be operated by Ni-Road Systers, LLC(Ni-Road). No-Road proposed tol acate the asphal t plant dt the i tersecti on of Mrin and Prescott
Mvenves inthe Gty of t. Louis (the | acation of the plant wes later changed to the i tersecti on of Bushrunn and Ferry Streets).

(h Septenber 27, 001, the Divisi on first responded to the permit applicant, noting that the areain the vicinity of Morin and Prescott
Avenues has a hi gh background of PM (particd ate matter smaller than 10 macrons i di ameter).

(ver the next severd mnths el ected of ficid's expressed their opposition to the proposed asphal t plant. Ch Mrch 6 2001, Al dermun
freemn Bosl ey, Sr., wote toTimthy Dee, the former Comssi oner of the [ivisi on, poi nting out that a public heari ng was needed so that people
living i n the nei ghborhood voul d be aware of the odditiond air pol [uting entity. He noted that the area d ready has sources i ncluding MD Procter
&Gamble, and Monsanto Chem cal Company i n avery cl ose area

Ch April 8 2002, Al derworan [ onne I overs wote to the former [ivisi on Comssi oner, asserting that it is essentid that the ivision
deny the permt appli cation to protect the hedl th of the people of her ward.

On April 15 2000, the Divisi on denied the appli cation to construct and operate the asphd t plant. The Division s letter pai nted out thet
there are two PMyg moni tors wi thin two mles of the proposed site, and that the muxi mm24-hour PM,; concentrations are very dlose tothe 150
micrograms per cubic meter standard when corbined with N-Road s contribution The letter reported that if the applicant wished to
dermnstrate that the project would not appreci ably offect air qudlity standards, it coul d conduct preconstructi on monitoring, If proven of ter one
year that the project would not appreci cbly offect the air qud ity standards, the appli cant coul d reapply for a construction permt.

Nu-Road next revised its permt appli cation, proposing to i mpl ement odditi onal ai pol | uti on control's, and proposing o pave vari ous
unpaved surfaces outside of its facility, purported y to offset particul ates that the asphdl  pl ant would genercte.

(h August 27, 2000, £ric Brow, Acting Chief of Permtting wrote tothe project applicant. After setting out the projected emssi ons
increase for the project, the Bivision purported to grant permssion to construct the aspha t plant. The statemnt of bosis attached to the [ etter
notes that the anbient i mpact model for the project estimtesa PM,, contribution of 10025 mcrograms per cubic meter of muxi mmdesi gn
capaci ty and, that when conbi ned wi th the muxi mumani ent i mpact i n the area over the past tvo years, the ambient impact totdls 117,25
mi crograms per cubi ¢ mefer (we|| above the 150 mi crograms per cubi c mefer stndard). Hovever, according to the statemnt of basis, inlieu of

the tvel ve-month preconstruction moni toring requi rement, Nr-Road could take sore emssions credits by paving roads outside its facility



boundaries.  The starerment of basis concl uded that these credits coul d be transferred over to the ambient i mpact mdel to defermne a net
decrease to the anbient air.

Aoproxi mately tvo months | ater, the divi si on had deci ded that its prior attenpt to grant the permt was invaid (h(t. § 200 Miba
R Moore, Comssioner of ted th, rescinded further reviewof the project, purportedly for two reasons. first, the permt was not properly
approved. According to her letter, Department of Hedl th poli cy requires the Commssi oner to reviewand approve d| such constructi on perms.
Second, upon reviewof recent hi gh PMyg readi ngs fromarea rmoni tori ng stati ons, and di scussi ons wi th the Mssouri Department of Naturd Resources
Air Pol | uti on Control Program M. Moore was requiring additiond reviewof the ar qudityimpact of the project.

In Cttober, 2001, Great Rivers fnvi ronrentdl Law Center (Great Rivers) submatted a public records request to the Bivision, requesting
records concerning the proposed aspha t plant. Great Rivers submtted a fol low-up letter to the Bivision on January 13, 2003 asking for
informti on that incl uded whether the Divi sion vas consi deri ng nvironmentd Justi ce principles inits permt reviewprocess, and d'so about the

emissios credts for paving off-site surfaces. The Division s responses showthat frvironmentd Justi ce factors vere not evd uated

[1. THE DIVISIONHAS FAILED TOTAKE ENVI RONENTAL
JUSTI CE CONSI DERATI ONS I NTO ACCOUNT

Agencies that implement the (lean Air Act
are required to eval uate Environmental Justice concerns
Executive (tder 12838 requi res federd adenci es to mke Environmentdl Justi ce part of their mission by i dentifyi ng and addressing
disproporti onately hi gh and adverse hurman hedl th or environmentdl effects of their program, policies, and activities on minority popul dti ons ond
| owi ncore popul ofionsa ' Corsistent with the President s order, onAugust § 1001, the [l S fnvi ronmentdl Protecti on Agency (FPA) commtted

to odmni steri ng envi ronmental | avs and i mpl erenti ng regul i ons to assure that Environmentdl Justiceis secured for | commnities:

Congress hos authori zed EPA ol ong wi thstates and | ocd adencies that i mpl ement the (lean At Act, to condition, on frvironrentd Justi ce grounds,
permits that the agencies issue to requl ated entities. For example, section 173(a)(5) of the Qlean Air Act expressly corditions the i ssuance of anonttai nrent
new source review permt upon a demonstration that benefits of the proposed source outwei gh the sodd casts imposed as aresult of the | ocation of the



proposed source. 41 1S.C a7503 (a)(5). Further, an objective of the (lean Air Act s nonattai nrent programis to assure that any decision to pernit
increased air pol|ution in any area to which this section cplies is mde only of ter careful eval uation of dl| the consequences of such a decision and of ter
odequate procedurd opportuni ties for i nformed publi ¢ parti ci pati oni n the deci si onmuki ng process.  41US.C o 7410



The Envi ronmental Protecti on Agency has afi rmcomt rent to the issue of fnvironrentd Justice.... [Ervironmentd Justice]
is thefar tretment of people of I races, cul tures, andincomes wi th respect to the devel opent, i mpl ementtion, and
enforcement of envi ronmentdl | aws and plicies, and thei r meani ndful i nvol verrent in the deci i onmiki ng processes of the
dovernment :

Fair treatment means that:

no group of peopl e, includin g racid, ethnic, or soci oeconomi ¢ groups, should bear adi sproporti onate share of the negive
envi ronmentdl consequences resu|fing[r0mi ndustrid, mni ci p0|, and conmerci operati ons or the executi on of federo|,
state, locd, and tribd emi ronmentdl progrom and palicies.”

Concisely stated, EPA ol ong with £PA s del egate agenci es, have an obligati on to ensure that no commni ty bears a di sproporti onate
share of the burdens resul ting fromthe i mpl enentati on of federdl, state, and local envi ronmentdl progras.’

Pursuant to Mssouri s Air Conservati on Law(d ong vi th the Certificate of Authori ty issued to the Gity by the Mssouri A r Conservation
Commission), the Gty is authorized to operate the v pal lution contrd program within the Gty limits, and issve permits subject to the
requirerents of the Mssouri A Conservati on Lawand the federd (lean &ir Act.” A the entity authorized toissve dir pollution permts within the
Gty of St. Louis, the Gity stonds in the shoes of EPA(and the Mssouri Departrent of Nturdl Resaurces), and is required to eval uate Favi ronmentd

Justi ce concerns before i ssuing a permt:

! August 9, 2001, Merorandumf romAdmani strator Chri sti ne Todd Wi tran (emphasis inorigind ).
> 1S, Environmental Protecti on Agency Frvi ronmentdl Justi ce Frequently Asked Quest ons

* The requi rement that Environmentd Justi ce concerns be evd uated inair pol uti on permitting miters appears in Mssouri s Ar Conservation Law by

reason of section 643,078 10, R'S. M. ( The Divector shal | enforce d| applicable federdl rules, standards and requi rements i ssued under the federd (I ean
Arkt... )

* See 6B 140 RS M. See dsoMy 1, 1974 agreement betveen the Mssouri Air Conservation Conmssion and the Gity of t. Louis.



[The Gity] of course, is not afederd agency, and thus the Executive Chder does not apply to [the Gityldirectly. Hovever,

[the Gity] exercises del egated authority to administer and enforce the federd ... program A such, [the Gity] stands inthe
shoes of EPAfor purposes o implementing the federd ... program and... permts issued by [the ity] are comsidered
federd permts. See 45fed. Reg 33,190 33, 4]3<M1y 19 ]980)... Li'ke the Regi ondl Admni strator, the del egate mst

fol [ owthe procedurd requirements . . . ‘

The City s Records Show that it
has not Eval uated Environmental Justice Concerns

The City has not even at terpted to evaluate Envi ronmentdl Justice concerns as part of the Ni-Rood permtting process. VYhen Great
Rivers asked the i vi i on vhether it had exarined frvi ronrentdl Justi ce pri nci ples during the permitting process, the Gity s one reply vas that it
issves permits based on emssi oni ncreases and anbient i qual ity standards.”

Before acting upon a permt application to construct an air contamnant source the Gity is required to adopt and i mplement a
methodol ogy for eval uating Envi ronmentdl Justice concerns. Mo effort vas mde to comply wi th Envi ronmentdl Justi ce requi rements here.

Environmental Justice Requi rements

“ In e Knauf Fiber Gass, GIBH 8EAD. D Apped Nes. 98-3 through 96-10, 1999 W 64035 (February 4 1999) (PSD perrit proceeding).

! See January 30, 2003, Ietter fromfric Brow, Chief of Permtting, to reat Rivers Environmentdl Law Center.



There i's no one method used to e vd uate Evi ronmentdl Justi ce concerns. Methods used by other agencies typicd |y i nval ve evdl uati ng
the nunber of facilities in the commnity that require environmentd permts, dathering information about the hed th of the commnity s

residents, i dentifyi ng the mj or hedl th concerns of the residents, ond evd uating the potentid vul nerchility of the residents to existing and potentid

stress [(:dors.8

" See, e.q, Drcft Tod kit for Assessi ng ond Addressing Potentid Al egati ons of Evirommentd Injustice, Fnvi ronrentdl Protecti on Agency, My 8 2000, cited
infrvironmentdl Justi ce Report Regarding: Proposed Wshington County Landfill. Seedsq e.g, Missouri Department of Transportation Drft

fnvi ronmentdl Impact Statement for The Newl 64, p |V—]4( to briefly summar ize theintent of £.0 1289 the proposed actionis tobe revieved for
effects on mnori ty popul ti ons and/or | owi ncome popul ot ons. This is done by devel oprent of demographi ¢ basel  ne conditi ons, use of fi el d observeti ons,
o vl vermnt, contacts w th comuni ty representatives and by examini ng the potentidl disproporti onate i mpacts.... ).



Nothi ng shows that the Gity has consi dered these factors, or any other potentid favironmntd Justice factor. Thisis soeven though
avai | dble data suggests that the communi ty that woul d be pri murily of fected by the proposed facility is amnori ty commnity, dl ready bearing a
disproporti onate envi ronrental burden. |t appears that the popul oti on around the i ntended sitei's predomnant|y Afri can-Aweri can” Refialde
concentrations in the area are excessive.” The average | owbi rth wei ght in the commni ty that would be st i mpacted by the faci ity is T2to 15
percent f d I live births, conpared v th a nati onvi e average of 7.3 percent.” In the hited States i nfant rortd ity overages 7.7 deaths for ey
10001 ive births. |nthe area that would be most i mpacted by the proposed facility infant mortdlity s between 13.5 and 16.5 deaths per 10001ive
birts." Further, for osthmhospitd admssion rates withinthe Gty of St. Los, the IIP codes vith the rates of mst concern are predomnantly
Kri can-Areri can, while the IIP codes i th the most favorable rates are predomnantly vhi te.”
These facts poi nf to an envi ronmentdl i njusti ce problemthat the B vision s i gnori ng duri ng the permtti ng process.
Summor y
The Gty of St. Louis i's required to address Frvi ronentd Justi ce concerns as part of its permtting process. The Gity my not |avfully issue
apermt for the proposed Nr-Road asphd t faci ity w thout conducti ng the Envi ronmentd Justi ce evdl uation required by | aw
[T, ESTINATED EM SSIONS OFFSETS ARE SPECULATI VE
Sound eng neeri ng practi ce requires that emssi ons credits be properly quantified This practiceis explicitly set forthinthe rule that is to
toke effect i thin the next severd veeks.* Sound engi neeri ng practi ce does not appear o have been fol | oved here. The starting point for the

estimat ed pavi ng of fsets appears to be a conversati on between N-Road s envi ronmental consul tant and the envi ronmentd coordi nator for the

" Publi c tedl th, Understandi ng Qur Needs Volume 1, Gtyof St. Lous Departrent of ted th, p. 27(l5pri| Z(DD (popu|01ion inthe 63147 LIP code i
reportedly 76,8 percent bl ock).

' At the moni tor | ocated on North Market Street, duri ng the first nine months of 2001, the 150 mcrograms per cubic meter standard vas exceeded
thirteen times.

"l ot 6

1 ot €9

" 1d ot 110

“See 10 CSR 106 40(2)(P.



conpany that owns the road (ond the porking | ot) that No-Road proposes to pave. |+ does not appear that the [ivisi on has mde any effort to verify
the accuracy of the facts that underlie the estimted offsets.
Summary
The area that would be mst burdened by the emssi ons fromthe proposed asphal t plant i's dl ready burdened w th excessive parti cul ate
concentrations. The Divisi on needs to nke sore effort to ensure that the proposed paving of the roads (ond parkingl o) vill result in the hopedfar

emissias ffsets.

(reat Rivers Environmental Law (enter

February 21, 2003



